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After more than three years of post iction and appellate repi ion of Jesus
Natividad Santos-Sanchez, and based on Padilla v. K e n t urolikgyjustsfive days earlier,
on April 5, 2010, Mr. Aristotelidis obtained a reversal from the United States Supreme
Court of United States v. Santos Sanchez, 548 F.3d 327 (5™ Cir. 2008) Cir. 2008)(reversed
and remanded by United States v. Santos-Sanchez, 2010 U.S. LEXIS 3004 (April 5, 2010),
for a redetermination of Mr. Santos-S a n ¢ lneffective assistance claim by the Fifth
Circuit in light of Pa d i fuling ' Mr. Santos-S a n c hage avdl probably define the
effective assistance standard for all attorneys in the Fifth Circuit, on the subject of a
| a wydaty t6 warn their client about the immigration consequences of a plea.
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SUPREME COURT

[Recent] changes to our immigration law have
dramatically raised the st
conviction. The importance of accurate legal advice for
noncitizens accused of crimes has never been more
important. These changes confirm our view that, as a
matter of federal law, deportation is an integral partd
indeed, sometimes the most important partl§ of the
penalty that may be imposed on noncitizen defendants
who plead guilty to specified crimes.

Padillav. Kentucky  , 559 U.S. *6 (2010).
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SUPREME COURT

Weéhave never applied
direct and collateral consequences to define the
scope of constitutiona
professional assistanc

Strickland, v. Washington , 466 U. S. 668, at
689 (1984) Whether that distinction is
approprlate is a question we need not consider
in this case because of the unique nature of
deportation.

Padilla v. Kentucky , 559 U.S. *8
(2010).

SUPREME COURT

The collateral versus direct distinction is
thus ill-suited to evaluating a Strickland
claim concerning the specific risk of
deportation.

Padilla v. Kentucky , 559 U.S.
*8 -9 (2010).

SUPREME COURT

Immigration law can be complex, and it is a legal
specialty of its own. Some members of the bar who
represent clients facing criminal charges, in either state
or federal court or both, may not be well versed in it.
There will, therefore, undoubtedly be numerous
situations in which the deportation consequences of a
particular plea are unclear or uncertain. [In cases where
the law is not succinct and straightforward, the duty of
the private practitioneréi
defense attorney need do no more than advise a
noncitizen client that pending criminal charges may
carry a risk of adverse immigration consequences.!
Padillav. Kentucky  ,559U.S.__ *11 -12
(2010).




SUPREME COURT

But when the deportation consequence is
truly clear, asitwasin [P a d i laked thesduty
to give correct advice is equally clear.

Padilla v. Kentucky , 559 U.S. *12
(2010).

SUPREME COURT
UNRESOLVED ISSUE:

Whether [Padilla ] is entitled to relief
depends on whether he has been
prejudiced, a matter that we do not
address.

Padilla v. Kentucky , 559 U.S.
*2,12 (2010).

NEW FIFTH CIRCUIT
REVERSAL:

Five days aftePadilla the Supreme Court
reversed a judgment that had reaffirmed the
5t/ ANDAA G Q& LRaAGAZY
a duty to warn about immigration
consequences to a non-citizen client in
connection with a plea of guilty.

See United States v. Sant&anchez548 F.3
327 (8" Cir. 2008)(eversed and remanded b
United States v. SanteSanchez2010 U.S.
LEXIS 3004 (April 5, 2010).
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PREVIOUS LAW

x Deportation was previously
considered a COLLATERAL
CONSEQUENCE.

x Counsel was not required to
warn of COLLATERAL
CONSEQUENCES in connection
with a plea of guilty.

PREVIOUS LAW

x Duty to Warn vs.
Affirmative
Misrepresentation?

x NO LONGER RELEVANT
DISTINCTION!!!

SIMPLE REFERRAL NO
LONGER SUFFICIENT
xaL LY y20 Iy A
attorney, so you need to consult
with one regarding your status in,
O2YyYySOuUAZ2Y @Al
x No longer sufficient on its own
to discharge PadillaR dzi € X~
xL ¢ Qf{ [ISTARTINEGDINT.




PADILIA’S PRACTICE

RECOMMENDATIONS

x Speak to a GOODor BOARD
CERTIFIEhmigration lawyer about
meeting with client; AND

x Request a memorandum of law as it

I LILJX A Sa G 20ROf ASy

x Learn the provisions_and their effect

2y 82dzNJ Ot ASy G Q4

immigration lawyer, well-enough to
explain them during plea hearing.

PRACTICAL EFFECT ON
CURRENT PRACTICE

x May force a lawyer to proceed to
trial in the particular case, which;

x May influence the prosecutor to
make alternative plea offer, once it
is clear that the client has no choice
but to proceed to trial to have any
chance of retaining their
immigration status.

PADILLA’S COMMENT
ON PLEA-BARGAINING

By bringing deportation consequences into th[e plea
bargaining] process, the defense and prosecution may well
be able to reach agreements that better satisfy the interests
of both partiesé Counsel who possess the most
rudimentary ~ understanding of the deportation
consequences of a particular criminal offense may be able
to plea bargain creatively with the prosecutor in order to
craft a conviction and sentence that reduce the likelihood of
deportation, as by avoiding a conviction for an offense that
automatically triggers the removal consequence. At the
same time, the threat of deportation may provide the
defendant with a powerful incentive to plead guilty to an
offense that does not mandate that penalty in exchange for
a dismissal of a charge that does.

Padilla , at *16
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PRACTICAL EFFECT ON
CURRENT PRACTICE

x The end of same day (morning)
pleas in criminal cases for non-
citizens, especially with
misdemeanors in CC at Law;

x Opens the door to requests for
appointment of an immigration
expert for indigent criminal
defendants.

COURT-APPOINTED
IMMIGRATION EXPERT?

x The Supreme Court recognizes that due process
requires access to the raw materials integral to the
building of an effective defense.

x2 KAtS GKS {dFGS ySSR vy
defendant all the assistance that his wealthier
O2dzy i SNLJ NIla YAIKG 0 dz
basic tools to present his defense within our
adversarial system.

Rey v. State897 S.W.2d 333, 337 (Tex. Crim. App

1995)(citingAke v. Oklahoma470 U.S. 68 at 77
(1985).

AKE’S THREE FACTOR TEST:

1. ¢KS FANRG FFLOG2NI A& GKS R
of the criminal proceeding against him (weights heavily in
the analysis).

2 ¢KS dS0O02yR FIFOG2NI A& (KS
and accurate adjudication of criminal cases without
wasteful or unnecessary expenditures of state funds. Ake
applies to non-psychiatric experts such as pathologists,
investigators and DNA analysts (not substantial in the
analysis).

3. The third factor simply requires the court to evaluate the
probable value of the assistance of the expert sought and
the risk of error if such assistance is denied (most
important element in the analysis)

See Rewt 346 (citingAkeat 78).




COURT-APPOINTED
IMMIGRATION EXPERT?

Akeis not limited to psychiatric experts; but
the type of expert requested is relevant to
the determination of whether the trial was
fundamentally unfair without the expert's
assistance. The nature of an expert's field
and the importance and complexity of the
issue will bear directly upon whether the
appointment of an expert will be helpful.

Rey v. State897 S.W.2d 333, 337 (Tex.
Crim. App. 1995).

RIGHT TO EXPERT IN BOTH
APPOINTED AND RETAINED
CASES:

If any reasonable attorney appointed to represent an
indigent defendantwould be expected to investigate and
request expert assistance to determine a deceased A y' F I
cause of death, a privately retained attorney should be
held to no lower standard.As the Supreme Court has
SELX FAYSRZ a¢KS GAdGlrt 3Idzk
would stand for little if the often uninformed decision to
retain a particular lawyer could reduce or forfeit the
defendant's entitlement to constitutional protection. . . We
see no basis for drawing a distinction between retained
and appointed counsel that would deny equal justice to
defendants who must choose their own lawyetsé

Ex Parte Briggsl87 S.W.3d 458, 469 (Tex. Crim. App.
2005).

DUTY BY ALL COURTS TO
ENSURE THE VOLUNTARINESS
OF A PLEA OF GUILTY

% The obligation of all Courts is to ensure that plea is voluntary in
accordance with the Due Process Clause of the 5t Amendment to
the United States Constitution (as made applicable to Texas by the
14t Amendment to the U.S. Constitution). The current and
generally recognized admonishments require that a defendant
understand that by pleading guilty, he/she waives :

% The right to a jury trial;

% The right to confront (cross-SE+ YAY S0 2y $Qa |

% The privilege against compelled self-incrimination (right to remain
silent); and to ensure

%»¢KIG GKS LI SI A& y2i AyRdzOSR
See Gardner v. Statd64 S.W.3d 393, 39899 (Tex. Crim. App.
2005)(citingBoykin v. Alabama89 S. Ct. 1709 (1969).
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FEDERAL COURT’S
STATUTORY OBLIGATION:

x Rule 11 Fed. R. Crim. Pro.;

x Does not contain any
admonishment about
deportation consequences.

x Legislature might/should change
this after Padilla

TEXAS COURT’S
STATUTORY OBLIGATION:

x Art. 26.13(4) Tex. Code Crim. Pro.
warning by Court during plea:

xGXAF GKS RSTSYRIY
United States of America, a plea of guilty
or nolo contenderdor the offense
charged may result in deportation, the
exclusion from admission to this country
or the denial of naturalization under
FTSRSNI & I ¢go¢

TRIAL COURT’S NEW
ADMONISHMENT?

« Technically none undert I RA f f
holding, however:

x Whether a trial court has complied
with Article 26.13 and whether it
has complied with Boykinare two
separate issuesSee Gardnedt
398.
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TRIAL COURT’S NEW
ADMONISHMENT?

Now that immigration advice is
a requirement of effective
assistance, the Court may now be
20f A3 GSR G2 I &
advice on the immigration
consequence, in order to ensure
the voluntarinessof a plea.

PREFER ORAL OVER
WRITTEN WARNINGS:

1. Lawyers have a tendency to gloss over
written warnings;

2. Lawyer will be less-inclined to be lazy
if matter is discussed on the record.

3. PUT THE LAWYER ON THE SHOT!
GKS FTGG2NySe R2S
come back eventually as a writ
proceeding, and the case will clog
your docket!

SUGGESTED COURT
ADMONISHMENTS:

1. ASK THE DEFENDAJNNNOT THE
ATTORNEWhether the attorney has
discussed the immigration
consequences of plea with them; and

2. ASK THE ATTORNfxNat the specific
consequences of the plea are on the
Ot ASyiQa AYYAINI

3 LT KSe@ rentha dase] y




SUGGESTED ATTORNEY
MEASURE:

If concerned about divulging attorney
client communications that may be
relayed to immigration authorities:

Submit memorandum on subject of
Ot ASyiQa AYYAINI
with the court, EX PARTENd UNDE
SEAL

CONCLUSION:

With Padilla, the Supreme Court has
now recognizedano®®A G AT Sy RS
right to be advised by their attorney of the
immigration consequences of a plea of
guilty.

A diligent effort by the attorney and a
watchful and proactive role by an attentive
judge will ensure that the client can make
an informed decision when pleading, and
that the matter does not return to Court in
a postconviction proceeding.
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